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EXECUTIVE SUMMARY

Public comments have been submitted on the Department of Homeland Security
(DHS) concerning its Initial Regulatory Flexibility Analysis (IRFA) for the proposed
safe-harbor rule. These comments utilized the IRFA to show that aggregate employer
costs would likely exceed $1 billion, and that the rule also would generate tens of billions
of dollars in social costs from the forced unemployment of authorized workers, who are
innocent bystanders to immigration law enforcement. These estimates were premised on
the assumption that the IRFA was soundly designed and properly implemented with
respect to its choice of models, data, assumptions and analytic methods.

In this comment, the assumption of sound analytic design is shown to be false.
The IRFA uses as the domain for the proposed rule about 140,000 Educational
Correspondence (“EDCOR?) letters sent to employers by the Social Security
Administration (SSA) for TY 2006. Employers with fewer than 10 no-matches with
earnings comprising less than 0.5% of payroll are currently exempt from receiving an
EDCOR letter as a matter of SSA administrative convenience. However, SSA also sends
millions of additional letters annually when they cannot locate a subject employee (about
two million letters to about 880,000 employers for TY 2002). Nevertheless, both letters
constitute “written notice” as defined by the proposed rule. Failing to adhere to the safe-
harbor provisions of the rule after receiving either type of letter may give rise to civil or
criminal liability by the inference of constructive knowledge.

By restricting its analysis to the 140,000 employers receiving EDCOR letters and
ignoring the million employers receiving two million or more Employer DECOR letters,
DHS has assumed away a large fraction of likely employer costs that are cognizable
under the Regulatory Flexibility Act. In addition, these assumed-away costs are
disproportionately borne by the smallest of small entities — those with less than 10 no-
matches whose earnings comprise less than 0.5% of payroll. For TY 2002, the average
number of no-matches per employer is 2.2.

By any reasonable standard, this is a fatal design defect in the IRFA. The IRFA
presents no justification for ignoring millions of Employer DECOR letters. Rather than
address these other letters, the IRFA does not even acknowledge that they exist.

' These comments were prepared on contract to the U.S. Chamber of Commerce. The analysis presented
here is the sole work and intellectual property of the author and may not necessarily reflect the views of the
Chamber. Contact information: rbbelzer@post.harvard.edu; 703-780-1850.




BACKGROUND

On March 28, 2008, the Department of Homeland Security (DHS) published
notice that an Initial Regulatory Flexibility Analysis (IRFA) for the safe-harbor rule was
available for public comment.” The IRFA has been examined in some detail under the
assumption that its fundamental design, methods, models, and data are correct.’

According to the analysis presented in the IRFA but not transparently disclosed,
the aggregate cost to employers of adhering to the provisions of the safe-harbor rule
exceeds $1 billion per year." It can be projected that between 610,000 and 2.7 million
authorized workers with mismatched names and Social Security Numbers will have to
visit their local Social Security Administration (SSA) field office.” This is on top of the
SSA’s normal field office workload, which the agency has been trying to shift to
telephone and Internet. The IRFA implies (but also does not transparently disclose) that
between 37,000 and 165,000 authorized workers will be rendered unemployable because
they cannot resolve these data errors to SSA’s satisfaction.’®

This comment extends the previous analysis by examining crucial employer and
social costs that are excluded by design from the IRFA. These exclusions are not matters
of technique in economic analysis; the very structure of the IRFA prevents it from
assessing at all these highly significant employer and social costs.

WHAT CONSTITUTES “WRITTEN NOTICE”?

The final rule concerns employers’ response to governmental notice provided by
either DHS or SSA. The crucial regulatory language is provided in proposed §
274a.11(1)(1)(iii)(B)-(C):

(MD)
Examples of situations where the employer may, depending on the totality of

relevant circumstances, have constructive knowledge that an employee is an
unauthorized alien include, but are not limited to, situations where the employer:

(111) Fails to take reasonable steps after receiving information indicating that the
employee may be an alien who is not employment authorized, such as—

? Department of Homeland Security, Small Entity Impact Analysis: Supplemental Proposed Rule ‘Safe-
Harbor Procedures for Employers Who receive a No-Match Letter, January 15, 2008 (prepared by
Econometrica, Inc.) (hereinafter “DHS Safe-Harbor Rule IRFA” or “IRFA”).

3 Belzer, RB. Comments on DHS’ Safe-Harbor Interim Regulatory Flexibility Analysis, April 21, 2008.
Online at
http://www.regulations.gov/fdmspublic/component/main?main=DocumentDetail&0=090000648051837d.

* Ibid. at Table 1.
> Ibid. at Table 2.
® Ibid. at Table 3.



(B) Written notice to the employer from the Social Security Administration
reporting earnings on a Form W-2 that employees’ names and corresponding
social security account numbers fail to match Social Security Administration
records; or

(C) Written notice to the employer from the Department of Homeland Security
that the immigration status document or employment authorization document
presented or referenced by the employee in completing Form [-9 is assigned to
another person, or that there is no agency record that the document has been
assigned to any person.

The IRFA is designed to exclude all written notices from DHS (“Clause C Notice™) and a
large fraction of written notices from SSA (“Clause B Notice™).

THE IRFA DOES NOT INCLUDE COSTS ASSOCIATED WITH ANY DHS NOTICES

DHS has not disclosed data on the number of employers to which it now provides
(or intends in to provide in the future) Clause C Notices, or the circumstances under
which such notice occurs. The public is thus unable to offer informed public comment
concerning the impacts these notices would have on small entities.

To the extent that DHS notices occur within the context of enforcement actions,
their number is likely to be small and their aggregate cost both minor and not relevant to
RFA accounting. However, if they occur as the result of random audits then their costs
are cognizable under the RFA and need to be accounted for in the IRFA.

THE IRFA DOES NOT INCLUDE COSTS ASSOCIATED WITH A SIGNIFICANT FRACTION
OF SSA NOTICES

The DHS Safe-Harbor Rule IRFA describes the process whereby SSA sends out
no-match letters using a graphical illustration that does not distinguish among the three
types of letters.” One is sent to employees (“Employee DECOR”), and two are sent to
employers (“Employer DECOR” and “EDCOR”). The IRFA correctly ignores Employee
DECOR letters, as they cannot constitute written notice to employers because they are
sent to employees. The IRFA says 140,835 EDCOR letters were sent to employers for
TY 2006, and uses this figure as the domain for estimating employer costs.

Employers also received millions of Employer DECOR letters, however. In its
most recent review of the program in 2006, SSA’s Inspector General reported that for TY

7 For the graphical representation of the process, see IRFA at 4. The graph cannot be reproduced here
because DHS copy-protected the IRFA in a manner that permits only viewing and printing.



2002, employers received 1,922,851 of them.® The IRFA does not report how many
Employer DECOR letters were sent for TY 2006.”

Are Employer DECOR Letters Covered by the Safe-Harbor Rule?

To avail themselves of the safe-harbor, employers must respond in prescribed
ways to the receipt of any “written notice from the Social Security Administration that
the combination of name and social security account number submitted for the employee
does not match Social Security Administration records.'® An Employer DECOR letter
clearly is covered: it is written notice; it comes from the Social Security Administration,;
and it specifically references an employee whose combination of name and Social
Security Number to no match.

What Effect Does This Exclusion Have on the Validity of the IRFA?

By counting only 140 thousand EDCOR letters and not two million Employer
DECOR letters, the IRFA yields results that represent only a fraction of employer costs
cognizable under the Regulatory Flexibility Act.'' There are at least three reasons why.

First, the IRFA significantly understates the number of employers who may
receive either an EDCOR or an Employer DECOR letter. According to the SSA 1G
report, which examined a random sample of the 1,922,851 Employer DECOR letters sent
to 883,715 employers for TY 2002, only 14% of employers (123,394) who received an
Employer DECOR letter were eligible to receive an EDCOR letter. That is because 86%
of Employer DECOR letters (760,321) were sent to employers with fewer than 10 no-
matches. In other words, the very employers who are currently exempt from receiving an
EDCOR letter still receive Employer DECOR letters, which constitute written notice
under the safe-harbor rule.

Second, the IRFA significantly understates the number of small entities that will
receive either an EDCOR or an Employer DECOR letters. Among employers with fewer
than 10 no-matches, small entities are likely to comprise a disproportionately large

¥ Social Security Administration, Office of the Inspector General, Effectiveness of Decentralized
Correspondence Sent to Employers (A-03-06-26096; September 25, 2006) (hereinafter “2006 SSA 1G
Report”) at G-1. This is 25% of the number of Employee DECOR letter sent out.

? The number of EDCOR letters rose 14% from TY 2002 to TY 2006 {(140,835 - 123,394) / 123,394}. If
the number of Employer DECOR letters rose at the same rate, there would have been (1,922,851 x 1.14 =)
2,192,050 such letters for TY 2006. A “fact sheet” issued in April 2008 by Margaret Hostetler, Deputy
Commissioner for Legislation and Congressional Affairs, says SSA will not issue Employer DECOR letters
“this year.” SSA’s decision is entirely discretionary and requires neither public notice nor comment to be
issued or changed. Indeed, the very language of the “fact sheet” implies that Employer DECOR letters will
resume next year.

10 Proposed § 274a.1(1)(3)(B) at 71 Fed. Reg. 34285 and 72 Fed. Reg. 45623-45624.

"' In the previous comment cited in footnote 3, it was shown by illustration that the IRFA implies plausible
social costs — cognizable under Executive Order 12,866 and generally accepted principles of benefit-cost
analysis — exceed employer costs by a factor ranging from $8.7 billion to $37 billion. A first-order
approximation is that social costs would be about (1/0.14 =) 7 times greater if Employer DECOR letters
had been included in the IRFA.



fraction. This is because small entities have fewer employees, and small numbers of no-
matches are less likely to comprise more than 0.5% of reported earnings for large firms.

Third, the fraction of employers with no-matches that receives either an EDCOR
or an Employer DECOR letter is strictly determined by SSA’s convenience. For the
EDCOR program, SSA can at any time alter (or eliminate) its current threshold of 10 no-
matches comprising more than 0.5% of reported wages. Similarly, SSA can at any time
rescind the its temporary suspension of Employer DECOR letters. Indeed, the IG report
specifically recommended that SSA use Employer DECOR letters aggressively:

Our review indicates that DECOR letters to employers are a
valuable part of the Agency’s reinstatement processes. In fact,
suspended wage items referred to employers are more likely to be
reinstated under the DECOR process than letters to employees.
Moreover, DECOR letters may be the only occasion an employer
has to learn of employee name/SSN problems since most
employers in the TY 2002 DECOR Mailer File never received an
EDCOR letter. Providing this information to employers assists
SSA in reducing the size of the ESF, while providing the employer
a chance to correct problems before SSA or other Federal agencies
take additional actions.

For these reasons, we recommend SSA continue to send DECOR
letters to employers as part of its overall DECOR correspondence
process (emphasis added)."

This recommendation was not a surprise to the agency. In fact, the IG had
previously recommended that the EDCOR process be made sufficiently exhaustive so
that Employer DECOR letters were nearly superfluous. SSA could then terminate the
Employer DECOR letter without loss of programmatic effectiveness:

In our July 2002 audit, Effectiveness of the Social Security
Administration’s Decentralized Correspondence Process, we noted
that SSA could further improve the effectiveness of the DECOR
process by minimizing duplication with other validation techniques
and following up with the earners on unresolved DECOR
responses. To improve the effectiveness of the DECOR process,
we recommended SSA remove employer letters from the DECOR
process once the EDCOR process has been fully implemented so
employers are informed of all wage items with name/SSN
mismatches. As noted above, SSA increased the number of
EDCOR letters during Calendar Year 2002 and then modified its
policy the following year. As a result, the current policy of sending
DECOR letters to employers may lead to some overlap, but it also
provides letters to some employers who would never receive letter

12 See 2006 SSA 1G Report at 9. The report says Employer DECOR letters are nearly twice as effective as
Employee DECOR letters at resolving earnings suspense cases. See SSA IG Report at 2.



from SSA under the EDCOR process (footnote omitted, emphasis
added)."

Enthusiasm for an aggressive Employer DECOR policy was not limited to the IG.
In its comments responding to the IG’s recommendation, SSA Chief of Staff Larry W.
Dye conveyed the agency’s support without reservation:

We agree. We will continue to send DECOR letters to employers,
as accurate earnings information is necessary to ensure that SSA
credits the correct earnings to the correct individual’s record.
Providing this information to employers also assists the Agency in
its efforts to reduce the size of the Earnings Suspense File."

It is certainly plausible that SSA has changed its mind and agreed to subordinate
this component of its mission to DHS. If that were true, DHS and SSA would have
proposed a common rule committing SSA to permanently stop sending Employer
DECOR letters, and to limit its EDCOR letters to the current threshold. There is no
public evidence, however, that SSA agreed to this and ample evidence that it did not."
Lacking proof of such an agreement, a properly performed IRFA must account for
employer costs based on the prior and conventional practices of sister federal agencies.
This means estimating employer costs based on the receipt of approximately 2 million
Employer DECOR letters as well as 140 thousand EDCOR letters.'®

WHY ARE EMPLOYER DECOR LETTERS EXCLUDED FROM THE IRFA?

Each of the three DHS notices and the IRFA is silent with respect to Employer
DECOR letters. Nevertheless, it is inconceivable that both DHS and its contractor,
Econometrica, Inc., were unaware of the their existence. It is similarly implausible that
both DHS and its contractor accidentally neglected to explain why Employer DECOR
letters ought to be excluded from the IRFA." Finally, in its supplemental notice seeking
comment on the IRFA, DHS explicitly addressed specific legal issues that were partial
grounds for the preliminary injunction that stayed the final safe-harbor rule. Had DHS
intended to exclude Employer DECOR letters from the ambit of the final rule, it had an
obvious opportunity to do so through the supplemental notice. It did not take advantage
of this opportunity.

13 Ibid. at H-2.
" Ibid. at 1-2.

'S DHS explicitly states that the safe-harbor rule “does not affect the authority of the SSA to issue no-
match letters” (72 Fed. Reg. 45614).

' DHS could have estimated employer costs under a range of assumptions concerning SSA policy on
EDCOR and Employer DECOR letters. Such an analysis would have been highly revealing and helpful for
decision-makers and the public. However, the IRFA instead assumes that SSA will never expand its
EDCOR program and that Employer DECOR letters do not exist.

"7 The IRFA is rigorously detailed with respect to perhaps a hundred much smaller analytic issues, showing
that the contractor’s competence is not in doubt.



Thus, there is strong circumstantial evidence that Employer DECOR letters are
covered by the rule but DHS instructed the contractor to exclude them. Because of this
exclusion, the IRFA addresses only a subset of the predictable costs the safe-harbor rule
can be expected to impose on small entities. These costs cannot legitimately be
disregarded unless the final regulatory language and accompanying preamble make clear
that only EDCOR letters constitute Clause B Notice.

CONCLUSION

The IRFA estimates aggregate employer costs ranging from $1 to $1.6 billion per
year. It also implies additional unacknowledged costs to SSA ranging from $60 million to
$280 million per year, and additional unacknowledged social costs from forced
unemployment ranging from $8 to $37 billion per year, based on a set of illustrative but
reasonable assumptions.

These estimates are significantly understated because, by design, the IRFA
excludes all written notice from DHS and about two million Employer DECOR letters
from SSA. EDCOR letters comprise an estimated 14% of all the no-matches in Employer
DECOR letters. Without data on the actual or intended frequency of DHS letters, it is not
possible to develop credible estimates of their associated employer (or social) costs. It is
certain, however, that by assuming that these notices impose zero costs the IRFA
understates actual costs. For SSA no-match letters, a first-order approximation assuming
proportionality increases aggregate employer costs to $7 to $11 billion per year. A similar
extrapolation increases the illustrative estimate of implied social costs of forced
unemployment to $56 to $260 billion per year.

Greater precision and less uncertainty in these estimates can only be obtained by
the investment by DHS of significant resources in a Regulatory Impact Analysis. Since
1981, it has been conventional administrative practice within the Executive branch to
prepare RIAs for proposed regulations with only $100 million in likely annual effects.
The safe-harbor rule has effects at least 10 times greater if only employer costs associated
with EDCOR letters are taken into account, with social costs plausible 400 times greater.
If Employer DECOR letters also are accounted for, and costs rise proportionately,
employer costs and social costs would be another ten times greater. Thus, the safe-harbor
rule is unambiguously the kind of regulatory action for which Regulatory Impact
Analysis has been intended and normally practiced for almost 27 years.

18 See footnotes 3 and 6.



